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I. A (theoretical) classification of needed constitutional reforms.-

The development of the process of European integration during the last fifty years, since the creation of the European Community of the Coal and Steel, in 1951, has caused a deep impact on  the structure and distribution of political power in the Member States, as they have had to accommodate the exercise of these powers to the requirements of the European Treaties. As a result, many provisions have been introduced in the constitutions of these States in order to adapt and compatibilize their legal order to the requirements of European integration. These provisions have been caused, either by the incorporation of new countries as members of the Communities, or by the reforms introduced in the basic treaties. European integration and constitutional reform have become closely associated concepts.

It was logical to expect, therefore, that the process of incorporation of ten new Member States to the European Union, as it happened last May 2004, would also suppose, as a consequence, a number of changes and reforms in their constitutional laws. And it would be also logical to assume that these changes would be similar to the ones introduced in the constitutions of the old Member States when they were incorporated to the European Communities. However,  the new enlargement of the European Union presents special characteristics due to at least two factors. First, the process towards European integration, which has given rise to the European Union, has resulted in an organisation with ever increasing powers and, as a consequence, today demands greater efforts on the part of the candidate countries to adjust their legal and economic structures to the requirements of the Union. And secondly, the historical and political experiences of the Central and East European countries create some specific conditionings and difficulties, also at the constitutional level, concerning the incorporation of these countries to a process of supranational integration.

Despite these differences, taking into account past experiences, as well as the specific demands required by today´s European Union law, it is possible to enumerate, from an abstract or logical point of view, a series of challenges posed to the Constitutions of the new Member States in order to be in accordance with the requisites derived from European Union Law. I would like to emphasize that am talking from an abstract point of view, concerning what could be conceived as objectively necessary conditions to be met by the constitutional charters, if the accession to the European Union is to be performed in a constitutionally regular way; another thing, of course, would be to examine constitutional reality, that is to say, whether these logical requisites have been accomplished at the Constitutional level. My presentation would refer briefly to the first point; professor Albi´s paper to the second and more realistic one.

In conducting an initial analysis of these logically necessary constitutional reforms, it would be useful to group them in a hypothetical chronological order, according to the moment in which they should nave been met by the candidate countries. In that regard, we can distinguish three types of reforms: 

a) Reforms of constitutional provisions materially conflicting with the terms of the Basic Treaties, or the essential conditions for accesion to the European Union. In theory, these reforms should have been performed during the the preparatory stage, prior to accession. This is the phase in which the bases must be established which will enable the candidate countries to assume the decisive commitments leading to formal accession.

b) Reforms needed to proceed to the formal accession. Incorporation into the integration process requires modifying the traditional terms defining the structure and competences of each state. Thus incorporation implies some type of habilitating or empowering clause, allowing the tranfer of powers from the national to the European institutions. 

c) Reforms in the stage subsequent to formal accession, that is, the phase in which the commitments assumed as a result of incorporation into the European Union are implemented. The new judicial, political and economic context resulting from membership in the Union will often require rearranging the position and functions of the different powers of the state.

Certainly, it is not indispensable that these constitutional reforms be implemented in the chronological order alluded to above. For example, they could be implemented in a single package during the preparatory stage to facilitate future accession. They could be implemented successively over a prolonged period of time, or all of the necessary reforms could be made at the moment accession occurs. And some of them may take place once the countries have entered the European Union. The classification suggested in this report is mainly for explanatory purposes. It does not pretend to reflect reality, and, as Prof. Albi´s paper will show, it is far from reflecting it.

II.  Reforms Theoretically needed before Accession.

The European Council meeting in Copenhagen in 1993 defined the criteria which applicant countries must meet before they may join the Community. These criteria included:

· The stability of institutions guaranteeing democracy, the rule of law, human rights, and respect for and the protection of minorities (political criterion).

· The existence of a functioning market economy as well as the capacity to cope with competitive pressures and market forces within the European Union (economic criterion).

· The ability to take on the obligations of membership including adherence to the aims of political, economic and monetary union (criterion concerning the adoption of the Community acquis).

The candidate countries should also have created the conditions for their integration by adjusting their institutional organisation, so that European legislation transposed into the internal legal order may effectively be applied by adequate administrative and judicial bodies.
In reality, there was nothing new in these demands. Their principal merit resided in the fact that they summarised the requisites set forth in the Union's founding treaties. In that regard it would suffice to cite Article 2 of the Treaty on European Union (which states the objectives of the Union), or Article 6 (where the basic principles of the Union are set forth). In any case the decisions taken by the European Council at Copenhagen and ratified in subsequent Councils, requiring compliance with a series of requisites prior to accession, appeared to be totally justified. The peculiar nature of the European Union, the values on which it is based, the objectives it pursues and the obligations which it imposes on its members made it necessary to ensure that the new countries formally accepted in the process of integration meet the indispensable conditions so that their accession can be effective, precluding social and political tensions and conflicts which failing to do so might create in those countries and in the Member States already belonging to the Union.

Compliance with the Copenhagen criteria affected a wide range of matters. For example, the different aspects of the Community acquis alone covered 31 chapters. However, it was soon evident that the legal reforms to be performed to accomplish the Copenhagen requirements were not principally of a constitutional nature
. As for the political and economic criteria, over the last decades all of the candidate countries have adopted constitutions based on the general principles of a democratic state under the rule of law and on the recognition of a free market economy. For that reason, the majority of the measures to be taken during this preparatory stage could be achieved through administrative or legal reforms of an infraconstitutional nature
. As for the third criterion (concerning the adoption of the Community acquis), compliance in this phase was reflected in what has been termed the approximation of national law and Community law, principally requiring legislative reforms or improvements in the efficiency of the administration.

Nevertheless, experience and the periodic reports issued by the European Commission concerning the progress towards accession to the Union of each of the candidate countries demonstrate that during this preparatory phase issues of a constitutional or quasi-constitutional nature occasionally arose concerning the need for constitutional reform due to the fact that the constitutions of the candidate countries contained clauses which would contravene specific mandates of the founding treaties of the Community and the Union. Accession to the European Union would (always logically) require prior deletion or amendment of such clauses, either immediately before accession or during the preparatory stage.

It is not difficult to find examples of clauses of this type. One example would be clauses present in some Constitutions restricting the right to participate in elections as candidates or voters to citizens of the country in question
. It should be underscored that Article 19.1 of the Treaty establishing the European Community provided that "every citizen of the Union residing in a Member State of which he is not a national shall have the right to vote and stand as a candidate at municipal elections in the Member State in which he resides, under the same conditions as nationals of that State.” Compliance with this mandate would require eliminating any constitutional obstacles which contravene it. As a precedent, when this provision was introduced in the text of the Treaty amended at Maastricht, prior to ratification reforms were required in the constitutions of several Member States, including Spain.

In that regard, before accession it should have been also necessary to reform any other constitutional provisions which would hinder or prevent the application of Article 19.1 of the Treaty establishing the European Community, such as those prohibiting non-nationals from belonging to political parties
. It is very doubtful that, given the interrelation among all political rights, such type of clauses could be considered compatible with the free and equal exercise of voting rights (to vote and to be a candidate) in local elections, as well as in elections to the European Parliament. Article 19.2 of the EC Treaty provides that EU citizens shall have the right to vote “under the same conditions an the nationals of that State”, which would exclude discrimination based on factors as relevant as party membership. This interpretation is also reinforced in Article 123 of the Treaty, which forbids discrimination for reasons of nationality when applying Treaty mandates.

Other amendments  (in theory) required prior to accession would involve those constitutional clauses which prohibit non-nationals from owning certain types of property (for example, land, inland waterways, forests or parks)
, since such clauses contravene the principle of non-discrimination in relation to freedom of movement of persons (including freedom of establishment), free movement of capital, and the freedom to provide services.

Finally, (and as one of many other possible examples) another case of conflict between constitutional mandates and specific provisions of the EU Treaties may be found in the constitutional provisions reserving the right to mint currency to a Central Bank
. Given the present stage in the development of a common monetary policy in the European Union, when the new Member States accede to the Union the existence of a single currency and the corresponding powers of the European Central Bank may prove to be incompatible with mandates of this nature.

III. Constitutional Reforms needed for formal Accession.

Although the suppression of some constitutional provisions containing mandates materially opposed to European Union law should require  constitutional reforms, that type of changes should not imply modifying the classical elements which define the organic structure of the State, i.e., the principle of sovereignty and the distribution of public functions among the different branches of government. But the situation was quite the contrary if we look at the constitutional requisites for  the formal process of  accession. In this respect, it is generally recognised that, in practice, full integration in the European Union implies transformations which affect the very structure of the constitution.

a)  The constitutional problems and challenges presented by formal integration into the European Union derived from the need to facilitate the transfer of public functions to European institutions, with the corresponding reduction of the powers of the authorities of the Member States. At least two subjects must be taken into account, each relating to reforms to be performed at the constitutional level by the applicant countries, in order to make constitutional mandates and integration into the European legal order compatible: A first subject concerns the need for a constitutional clause (“European clause”) that would confer sufficient authority to the treaty-making authorities of the State to enable them to transfer sovereign powers from the State to the organs of the European Union by means of a treaty of accession. Included in this subject is the matter of defining the scope of that “enabling clause”, i.e., specifying the powers that may and may not be transferred by means of a treaty of accession, or on future occasions, in the event the Union Treaties are subject to reform.

From a dynamic point of view, the formal accession to the European Union also posed the question as to how to guarantee not only the efficacy and binding force of primary European law in the Member States after accession, but also how to comply with the consequences of the peculiar characteristics of direct effect and primacy of secondary or derived Community law, and to achieve its application on the part of the courts.

 1) A Constitutional Clause Authorising Transfer of Powers

As for the first topic (that is, the need for a constitutional clause authorising the transfer of powers) the European legal order is the result of conferring to the European Communities the exercise of legislative, executive and judiciary powers, initially belonging to the constitutional authorities of the State. Although this transfer of powers does not imply a loss of independence on the part of the Member States, nevertheless, as a result of integration into the European Union, the executive, legislative and judiciary bodies of the State must relinquish of a part of their powers which, thereafter, will be exercised by those of the EU. 

To ensure that this transfer of powers to the EU does not contravene the distribution of powers established in the constitution, a constitutional provision to that effect is required. This means that a clause within the constitution must expressly empower the treaty-making authorities of the State to ratify a treaty transferring constitutional powers. The clauses governing treaties present in many of the constitutions of the applicant countries would not permit the ratification of a treaty which not only establishes new obligations for the signatory states, but also attributes to the organs of a supranational organisation the exercise of functions and powers formerly belonging to the powers of those states.

Therefore, in such cases it was clearly necessary (or least advisable) to enact a constitutional clause (a European clause) which would enable powers closely bound to the notion of sovereignty to be attributed to the European Union.
 Moreover, from a dynamic point of view, in the event of reform or amendment of the Union Treaties requiring an additional transfer of powers to the European institutions, this enabling clause would be required in order to ascertain whether new attributions could be transferred (and ratified) without the need for further constitutional reform. In other words, a European clause is necessary not only to empower the treaty-making authorities to confer powers, but also to define the scope and limits of that attribution. In that regard, such clauses were lacking in most of the national constitutions of the candidate countries, a situation which could be defined as a “Constitutional gap”. In consequence, there was a generally perceived need for constitutional reform to enact an enabling clause, since the constitutional mandates referring to the ratification of international treaties did not provide for the necessary transfer of powers.

 2) Guaranteeing the Direct Effect and Primacy of Community Law

An additional constitutional challenge concerning the phase of formal accession referred to the techniques for guaranteeing the implementation of primary and secondary Community law, respecting the principles of direct effect and primacy over national law. The transfer of law-making powers to European institutions implies that these institutions will continually produce rules, by virtue of the mandates contained in the Union Treaties. The application and enforcement of these rules (which are different from the Treaties, although derived from their binding force) must be assured in all Member States, even in the case of failure to act on the part of national authorities, or the existence in the national legal order of rules which directly contravene Community laws. The well-known judgements of the Court of Justice of the European Community in the cases Van Gend en Loos, Costa v. ENEL and Simmenthal are generally quoted in this respect. One technique for ensuring the primacy and direct effect of derived European law could be to enact a specific constitutional clause to guarantee the direct effect and primacy of secondary Community law. Article 29, paragraph 4 of the Irish Constitution could serve as a model.
 A similar clause has already been included in the Polish Constitution (Article 91, paragraph 3)
, as well as in the reform of the Slovakian Constitution which entered into force on July 1st 2001.

Strictly speaking, a “primacy clause” would not be necessary to ensure the direct effect and primacy of European law in Member States and, in effect, no such clause is present in the majority of the Member States’ constitutions. Indeed, the guarantee of these principles is implied in the mere ratification of the Treaties, since the Treaties include not only provisions concerning the law-making powers of the European Community, but also those concerning the powers of the European Court of Justice, which in exercising those powers has interpreted the provisions of the Treaties and established the principles of direct effect and primacy of European law in the above mentioned decisions. The provisions of the Treaties themselves, their interpretation on the part of the Court, and the binding force of the Court’s case law guarantee the direct effect and primacy of Community law. Nevertheless the presence of a “primacy clause” would certainly not be detrimental to the primacy of Community law, and would serve to underscore the commitments undertaken when acceding to the European Union.

 IV. Constitutional Reforms Subsequent to Accession
From a quantitative perspective, it seems that it should have been during the phase prior to accession when the greatest number of changes in the legal systems (although not necessarily of the constitutional system) of the candidate countries were required. The phase of formal accession should have  likewise required constitutional changes of decisive importance in the system of legal sources and in the very definition of sovereignty. But the candidate countries will also face significant challenges once they have formally acceded to the Union, when putting the requirements for accession into practice. And these challenges may likewise have constitutional relevance.

An initial problem which can be observed in the experiences of countries that previously acceded to the Union concerns the assimilation of the Community acquis which, upon accession, becomes directly applicable law. Certainly, we must assume that in the preparatory stage prior to accession there should  have been an approximation of national law and the acquis, so that in general this assimilation should have already been achieved at the moment of accession. But in many cases, after accession it will be necessary to transpose not only those sectors of the acquis not yet incorporated into the internal legal order, but also the subsequent and continually-increasing Community norms, especially Community directives which must be made enforceable by national legislation. This will require a fair amount of law-making activity on the part of national authorities.

The manner in which these rules are implemented may present some difficulty. If this task is attributed to the legislature, the ensuing workload could occupy a good amount of the sessions of  legislative chambers for months, or perhaps even for years. For that reason, the trend in some Member countries has been to have the executive branch of government carry out the greater part of the task of implementing Community rules, introducing techniques enabling collaboration between the legislative and executive branches. Thus, through delegating legislation passed in Parliament, the executive may be authorised to adapt internal law to the provisions of the acquis within a given period of time.

A second post-accession problem concerns the participation of the different branches of government in the formation of European Union policy. The executive has traditionally been charged with directing international policy. However, the importance of the decisions adopted by Union institutions, which exercise powers previously reserved for the institutions of the Member States, and in order to respect democratic principles, it is advisable to have the legislature participate with the executive in the "ascendent" formulation of European policy, defining national proposals to be presented in the corresponding institutions of the Union. This requires constitutional definitions of these new tasks for the legislature, which differ from their traditional functions. Many examples can be found in the constitutions of the Member States.

A third and rather complex question concerns the role of national courts in applying secondary Community legislation. The relevant factor in that regard is that in practice national judges become Community judges, charged with ensuring the correct application of European rules and even with the protection of the provisions contained in the founding Treaties. In effect, the institution which is ultimately responsible for interpreting primary Community law and reviewing the conformity of secondary legislation with the basic rules of the Community is the Court of Justice of the European Communities. But this task is only possible if the Court can count on the collaboration of national judges, fundamentally by applying the procedure provided in Article 234 of the Treaty Establishing the European Community which enables national judges to petition the European Court for rulings concerning the interpretation of the Treaties or the validity of actions taken by the institutions of the Community. This requires providing the adequate means in national procedural law to enable national judges to refer matters to the European Court for a preliminary rulings. Thus, national judges do, in effect, act as European judges in cases in which a preliminary ruling from the European Court of Justice is warranted.

� Although the implementation of the Association Agreements has caused some constitutional conflicts. See, as an example, the observations of Barna BERKE concerning Hungary, in Implementation of the Europe Agreement Competition Provisions. The Constitutional Implications, Venice Commission, CDL-JU (2000) 43. BERKE (page 4 ff.) quotes a decision of the Hungarian Constitutional Court on the constitutionality of legislation incorporating the Community acquis by implementing the Association Agreement of Hungary with the UE.


� The European Council of Madrid (1995) stressed the importance of improving the administrative and judicial structures of the Member States: the Helsinki European Council pointed out that the fulfillment of the political criteria was a prerequisite for the opening of accession negotiations.





� As example, Art 119 of the Constitution of Lithuania: "Members of local government councils shall be elected for a two year term on the basis of universal, equal and direct suffrage by secret ballot by the residents of their administrative unit who are citizens of the Republic of Lithuania". Many other instances of this reserve may be found in the Constitutions of the other candidate states.


� For instance, Art. 48 of the Estonian Constitution, which states that "only Estonian citizens may be members of political parties".


� Lithuanian Constitution, Art. 47; Constitution of Bulgaria, Art. 22.1: "No foreign physical person or foreign legal entity shall acquire ownership over land, except through legal inheritance". But see Prof. Albi´s  paper.


� Constitution of Estonia, Art. 111. Constitution of Lithuania, Art. 129.





� Constitutional reforms were undertaken to introduce a European clause to make it possible to ratify the European Treaties in Austria, Belgium, Finland, France, Germany, Ireland, Portugal, Spain and Sweden. See the document of the Venice Commission Le Droit Constitutionnel et l'integration européenne, CDL-UE (1999) 001. 


� As an example of a clause of that nature, Article 90.1 of the Constitution of Poland provides that "the Republic of Poland may, by virtue of international agreements, delegate to an international organization or international institution the competence of organs of State authority in relation to certain matters".


� Art. 29.1.7 of the Constitution of Ireland: "No provision of this Constitution invalidates laws enacted, acts done or measures adopted by the State which are necessitated by the obligations of membership in the European Union or of the Communities, or prevents laws enacted, acts done or measures adopted by the European Union or by the Communities or by institutions thereof, of by bodies competent under the Treaties establishing the Communities, from having the force of law in the State".


� Art. 91.2, Constitution of Poland: "If an agreement, ratified by the Republic of Poland, establishing an international organization so provides, the laws established by it shall be applied directly and have precedence in the event of a conflict of laws".


�  Spanish law 47/1985 granted the Government broad powers to transpose the Community acquis into the Spanish legal order prior to accession. The recently reformed Slovakian Constitution also seems to assign a significant role to the Government in that regard.
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